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IN THE MATTER OF )
)

LAKE COUNTY, ) DOCKET NO. CAA-8-99-11
)
RESPONDENT )

ORDER REQUI RI NG AMENDED ANSWER
TO REQUESTS FOR ADM SSI ON

By an order, dated June 28, 2000, Conpl ainant was directed to
respond to Request Nos. 1 through 6 of the County’s Requests For
Adm ssion, submtted during the ADR process on Decenber 17, 1999.
Conpl ainant filed a response to the order on July 12, 2000. On
July 25, 2000, the County served a notion, supported by a brief,
for determ nation of the sufficiency of certain of Conplainant’s
responses to the requests for adm ssion or, alternatively, for an
order deem ng such matters to have been admtted. Conpl ai nant
filed a response to the notion on August 15, 2000.

Al t hough the County’s notionis directed only at Conpl ai nant’ s
responses to Request Nos. 3 through 6, Conplainant’s response
overlooks this limtation on the extent of the motion. In view
thereof and in the interest of clarity, the requests and
Conpl ai nant’ s responses thereto will be set forth in whole or in

part. These requests are:
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Request No. 1: “The Inspection Report For the Lake County
Landfill (Report) prepared by Betsy (Wahl), dated June 3, 1999, at
page 3 states that photographs 8 through 13 depict refrigerators
with ‘refrigerant charge intact.” None of the refrigerant systens
on these refrigerators was tested to determ ne whether they were
charged in excess of four inches of nercury vacuum”

Conpl ai nant’ s response stated essentially that Conpl ai nant has
not tested the refrigerati on systens to determ ne whet her they were
charged i n excess of four inches of nmercury vacuumand that it does
not know whet her Respondent has conducted such testing.

Request No. 2: “At page 2 of the Report it states: ‘At |east
six refrigerators were identified in the netal pile that had the
refrigerant charges intact, i.e., there was no evi dence of renoval
or evacuation of refrigerant.” None of the refrigeration systens
on these refrigerators was tested to determ ne whether they were
charged in excess of four inches of nercury vacuum?’

Conpl ainant’ s response to this request was the sane as its
response to Request No. 1. Notw thstanding that these responses to
the County’ s Request Nos. 1 and 2 clearly adnmitted that Conpl ai nant
had not tested the refrigerant systems on the referenced
refrigerators to determ ne whether the refrigerators were charged
i n excess of four inches of mercury vacuumand t hat Conpl ai nant did
not know whether the County had perforned such testing,

Conpl ai nant’ s response to the County’s present notion states that
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it cannot truthfully admt or deny the matters contained in the
County’s Request Nos. 1-4, because of the anbi guous manner in which
the requests were drafted. (Response at 3).

Request No. 3: “Regarding the refrigerators referenced in RA
No. 2, the Report states: ‘Al of the refrigerant |Iines and hoses
were intact.’ These lines and hoses were not inspected to
determ ne the presence of a hole 1/16 inch dianeter in size.”

Conplainant’s response refers to the W ste Mnagenent
District’s Policy regarding the renoval of appliance refrigerants,
whi ch provides in part: “(o)nce an appliance is determned to be
free of refrigerants, a large ‘X is painted on the appliance and
it is taken to the netal pile for recycling.” Conpl ai nant’ s
response also refers to the inspection of the County Landfill,
conducted on May 18, 1999, and states that the inspectors, Betsy
Wahl and Lewi s McLeod, wal ked all around the pile of refrigerators

whi ch had been partially crushed in preparation for recycling, “and
saw no ‘X' s.” Additionally, the response states that “they [the
i nspectors] closely inspected the refrigerant |ines and hoses for
any evi dence that the refrigerant had been evacuated fromthe |ines
previ ously, and found none.” (1d. 2).

Request No. 4: “Regarding the refrigerators referenced in RA
No. 2, the Report states ‘None of the refrigerators in the netal

pile was painted with alarge ‘X .... The original intact surface
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of each of the four sides and the original intact surface of the
top and bottom of each of these refrigerators were not inspected.”

Conpl ai nant’ s response repeats the assertion that during their
visits to the County Landfill on My 18, 1999, the inspectors,
Ms. WAhl and M. MLeod, wal ked around the pile of refrigerators
whi ch had been partially crushed in preparation for recycling and
“saw no ‘X' s” (lId. 3). Conplainant refers to the Waste Managenent
District’s Policy which provides that refrigerators are to be
painted with a large ‘X once they were determ ned to be free of
refrigerants and that the purpose of this policy was to indicate
refrigerators that had previously been evacuated. Conpl ai nant
points out that the purpose of the Policy would not have been
effectuated, if ‘X s had sonehow been painted on the |imted nunber
of surfaces not visible to the inspectors or on mssing surfaces.
The response concl udes by stating that given that not a single ‘X
coul d be found on the visible surfaces of the refrigerators in the
pile, it was highly inprobable that an ‘X appeared on any of the
surfaces of those refrigerators.

Conpl ainant’ s response to the County’s notion as to Request
Nos. 3 and 4 is included within the statenment that it cannot
truthfully admt or deny the matters contai ned i n Request Nos. 1-4,
because of the anbiguous nmanner in which these requests were

drafted.
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Request No. 5: “No testing of the refrigerators referred to
above was done to determ ne the presence of chl orofl uorocarbon-12."

Conpl ai nant’ s response stated that during the hearing, EPA
i nspector Betsy Wahl will testify (1) how she determ ned t he age of
the refrigerators fromtheir appearance; and (2) her determ nation
that chl orofl uorocarbon-12 was used in refrigerators of that age
(rd. 4). Conpl ai nant’ s response to the County’s present notion
admts Request No. 5.

Request No. 6: “Conpl ai nant EPA did not determ ne whet her the
refrigerators referred to above were evacuated or were not
evacuated of refrigerants at the time they were received at
Respondent’s facility.”

Conpl ai nant’ s response refers to the regulation, 40 CF. R 8§
82.156(f), which provides that persons (including scrap recyclers
and landfill operators), who take the final step in the disposal
process of a small appliance, nust either (1) recover any remaini ng
refrigerant fromthe appliance in accordance with paragraph (g) or
(h) of this section as applicable; or (2) verify that the
refrigerant has been renmoved from the appliance or shipnment of
appl i ances previously. Conplainant enphasizes that in accordance
with 8§ 82.156(f)(2) the wverification nust include a signed
statenent from the person from whom t he appliance or shipnent of
appl iances was obtained that all refrigerant that has not |eaked

previ ously has been recovered from the appliance or shipnment of
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appl i ances in accordance with 8 82.156(h) and that, as required by
88 82.166(i) and 82.166(m these statenents nust be maintai ned by
t he person di sposing of the snall appliances for a m ninumof three
years unl ess ot herw se indicat ed.

Conpl ai nant reiterates the assertions that at the tine of the
i nspection on May 18, 1999, the inspectors wal ked all around the
pile of partially crushed refrigerators and “saw no ‘X s” and t hat
they cl osely exam ned refrigerant |ines and hoses for evidence that
refrigerant had previously been evacuated and found none.
Addi tional Iy, Conpl ai nant asserts that the tinme of the inspection,
Ms. Wahl asked both, Jim Jones, the landfill operator, and Susan
Brueggman, then the County’s Solid Waste Program Mnager, for
signed statenents from the person or persons from whom the
appl i ances were received that all refrigerant which had not |eaked
from the appliances had previously been recovered or for the
County’s records of the disposal of recovered refrigerants.
Conpl ai nant says that no such records were available at the
landfill and that no such records have been received to date by
Ms. Wahl .Y

Compl ai nant’s response to the County’s present notion as to
Request No. 6 is that good faith requires that Conpl ai nant qualify

its answer wth respect to Request No. 6. Conplainant maintains

Y The County has acknow edged that on May 18, 1999, it had
no statenments pursuant to 8 82.156(f)(2) in its possession
(Response, dated April 11, 2000, to ALJ's letter-order at 3).
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that it has done so on pages 4-6 of its response to the County’s

Requests for Adm ssion

Di scussi on

In support of its notion, which the County states is nade
pursuant to Consolidated Rule 22.19[e] and FRCP Rule 36(a), the
County quotes from the Oder Ganting in Part Requests for
Adm ssion, dated June 28, 2000, to the effect that the history of
[former] Rule 22.19(f)), “Qher discovery”, indicates the Rul e was
i ntended to i ncorporate di scovery avail abl e under the Federal Rul es
of GCvil Procedure. The County also quotes from FRCP Rule 36(a),
providing in pertinent part that: “The answer [to a request for
adm ssion] shall specifically deny the matter or set forth in
detail the reasons why the answering party cannot truthfully admt
or deny the matter.” The County points out that Rule 36(a)
authorizes the party who has requested adm ssions to nove for a
determ nation of the sufficiency of the answers or objections and
aut horizes the court, if it determ nes that an answer does not
conply with the rule, to order either that the matter is admtted

or that an anmended answer be served.?

2 FRCP Rule 36(a) provides in pertinent part: The party who
has requested adm ssions nay nove to determ ne the sufficiency of
the answers or objections. Unl ess the court determ nes that an
objection is justified, it shall order that an answer be served.
If the court determ nes that an answer does not conply with the

(continued. . .)
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G ting Audi ot ext Communi cations Network, Inc. v. U S. Tel ecom

Inc., 1995 WL 625744 (D. Kan.), copy attached, the County argues
t hat Conpl ai nant’ s responses to Request Nos. 3, 4, 5, and 6 subvert
t he purpose of requests for adm ssion and i gnore the standards for
a [proper] response (Brief at 4). According to the County: “None
of the Responses specifically admt or deny the succinct statenent
of fact stated in each Request. No Response states a reason why
Conpl ai nant can not admt or deny the matter. No Response contains
statenent of reasonable inquiry. No Response states an objection.
Each Response contributes nothing toward narrowi ng the issues for
trial and anmobunts to not hing nore than restatenment of Conpl ainant’s
theory of the case as stated in the conplaint.” (Id.). Therefore,
t he County requests that Conpl ai nant’ s Responses to Request Nos. 3,
4, 5, and 6, be deened insufficient and that Conpl ai nant be ordered
to serve forthwi th anended responses in conpliance with Rule 36(a)
or alternatively, that said Requests be deened adm tted.
Conpl ai nant’ s response i s | argely devoted to establishi ng what
is not and cannot be truly contested, i.e., that the FRCP are not
controlling in this proceeding. This is true for several reasons
including the fact that the FRCP govern proceedings in United
States district courts (FRCP Rule 1), that the Part 22 Consol i dated

Rul es of Practice govern adm nistrative adjudicatory proceedi ngs

2 (...continued)
requirenents of this rule, it may order either that the matter is
admtted or that an anended answer be served.
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for, inter alia, the assessnent of civil penalties under the O ean
Air Act (Rule 22.1(a)(2)), and that the Consolidated Rul es are not

identical tothe FRCP. See, e.g., Asbestos Specialists, Inc., TSCA

Appeal No. 92-3, 4 E.A D. 819 (EAB, Cctober 6, 1993). The FRCP and
deci sions thereunder are, however, useful guides in interpreting
the Consolidated Rules. This is seemngly especially true as to
di scovery, because, although current Rule 22.19(e) “Oher
di scovery” obviously contains |imtations, such as on the taking of
depositions, which are not in the FRCP, there is historical

evi dence that the Part 22 discovery rule was intended generally to
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i ncor porate di scovery avail abl e under the FRCP.¥ Therefore, | wll
use FRCP Rule 36 as a guide in determning the adequacy of
Conpl ai nant’ s responses to the County’s requests for adm ssion.

Conpl ai nant’ s responses to Request Nos. 1 and 2 acknow edge
that Conplainant did not test the refrigeration systens on
referenced refrigerators to determ ne whether they were charged in
excess of four inches of nercury vacuum and that Conpl ai nant does
not know whether the County conducted such testing. These
responses are cl ear adm ssi ons and not hing further from Conpl ai nant
in that respect may be required.

Request No. 3 refers to the refrigerators referenced in
Request No. 2 and to the inspection report which states that “(a)ll
of the refrigerant |lines and hoses [on these refrigerators] were in
tact.” Conplainant is asked to admt that these |lines and hoses
were not inspected to determ ne the presence of a hole 1/16th inch
di aneter in size. Request No. 4 refers to the refrigerators
referenced in Request No. 2 and to the inspection report which
states that “(n)one of the refrigerators in the netal pile were

painted with a large ‘X ....” Conplainant is asked to admt that

s See, e.g., Safety-Kleen Corporation, Docket Nos. RCRA-1090-
11-10-3008(a) & RCRA-1090-11-11-3008(a), Order on Discovery (ALJ,
Decenber 6, 1991), footnote 5, which indicates that the Part 22
di scovery rule had its origin in the Rules of Practice Governing
Hearings Under Section 6 of the Federal I|nsecticide, Fungicide and
Rodenticide Act (40 CF. R 8 164.51, 1974) and that the preanble to
that rule states that “discovery procedure was provided to
i ncorporate the applicable Federal Rules of Civil Procedure” (38
Fed. Reg. 19371, July 20, 1973).
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the original intact surface of each of the four sides and the
original intact surface of the top and bottom of each of these
refrigerators were not inspected.

Conmpl ai nant’s assertion that it cannot truthfully admt or
deny Request Nos. 3 and 4, because of the anbi guous manner in which
t hese requests were drafted is “wde of the mark” and is rejected.
There i s not hi ng anbi guous about the statenent that “[intact] |ines
and hoses [on the referenced refrigerators] were not inspected to
determ ne the presence of a hole 1/16th inch dianeter in size.”
Conpl ai nant’ s response not es t he WAst e Managenent District’s policy
to mark appliances whi ch have been evacuated of refrigerant with a
large ‘X, states that the inspectors saw no ‘X' s on the
refrigerators in the pile of partially crushed refrigerators and,
in addition, states that the inspectors closely inspected all of
the refrigerant |ines and hoses for any evidence that the
refrigerant had been previously evacuated fromthe appliances and
found none.

FRCP Rule 36(a) allows denials of requests for adm ssion
wi t hout expl anation and denials wth qualification. Althoughit is
unlikely that the purpose of the inspection of the nentioned |ines
and hoses was to determ ne the presence of a hole or holes 1/16th
inch dianeter in size, it my also be that, because of the
intensity/cursory nature of the examnation, it is unlikely/likely

t hat such hol es, assum ng the hol es exi sted, woul d have escaped t he
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attention of the inspectors. These, of course, are matters for
exploration at the hearing. Conplainant, however, wll be given
anot her opportunity to admt, deny or deny with qualifications this
request .

Request No. 4 refers to the statenent in the i nspection report
that “(n)one of the refrigerators in the netal pile were painted
with alarge ‘X * and asks Conplainant to admt that the original
intact surface of each of the four sides and the original intact
surface of the top and bottom of each of these refrigerators were
not inspected. Conplainant’s response to this request reiterates
that the inspectors “sawno ‘X s” on refrigerators in the pile of
partially crushed refrigerators and states that the Wste
District’s policy concerning the painting of large ‘X s on
appl i ances fromwhi ch the refri gerant had previ ously been evacuat ed
woul d not have been effectuated, if an ‘X had been painted on the
limted nunber of surfaces not visible to the inspectors.
Conpl ai nant concl udes by stating that it is highly inprobabl e that
any ‘X appeared on any surface of these refrigerators.

“Original intact surface” inthis request presumably refers to
the surface of refrigerators, which have not been crushed or
detached fromthe refrigerator of which the surface is or was a
part, in the pile of crushed or partially crushed refrigerators.
| f Request No. 4 is so interpreted, Conplainant’s response coul d be

construed as a qualified denial, i.e., that all visible surfaces of
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the refrigerators were inspected. Conmpl ainant wll be given an
opportunity to clarify its response.

As previously indicated, Conplainant has adm tted Request No.
5 and has alleged that it cannot truthfully admt or deny Request
No. 6 which asks Conplainant to admt that it did not determ ne
whether the refrigerators referred to in the requests were
evacuated or not evacuated of refrigerants at the tine they were
received at the County’s facility. Conplainant’s response refers
to the regulation (40 CF.R 8 82.156(f)) previously described
(ante at 5, 6), requiring persons such as Respondent to either
recover any remaining refrigerant fromthe appliance i n accordance
wi th paragraph (g) or (h) of that section or to verify that the
refrigerant has previously been evacuated. Conplai nant enphasi zes
that neither the manager of the landfill or the County s waste
program manager was abl e to produce any signed statenments fromthe
persons fromwhomt he appliances were received that all refrigerant
whi ch had not previously | eaked had been evacuat ed; nor were they
able, at the tinme of the inspection, to produce any records of the
County’s di sposal of recovered refrigerants. Conplai nant repeats
the assertion that the inspectors did not see any ‘X s on
refrigerators in the pile of crushed or partially crushed
refrigerators and that inspection of intact lines and hoses
reveal ed no evidence that refrigerant had previ ously been evacuat ed

fromthese appliances.
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Conmpl ai nant has advanced reasons why it is unlikely that
refrigerant in the refrigerators referred to in the requests had
previously been evacuated.? Because this response could be
interpreted as a qualified denial, Conplainant wll be given

anot her opportunity to clarify its response to this request.

O der

Wthin ten days of the date of this order, Conplainant is

directed to admt, deny or deny with qualifications the County’s

¥ This request is closely related to the County’s assertion

that, if the refrigerant in the refrigerators had not been
evacuated at the tine the refrigerators were received at the
County’s landfill, the provisions of 8§ 82.156(f)(2) are not

appl i cabl e. This was the County’s Request for Adm ssion No. 7,
whi ch was denied in the June 28'" order
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Request for Adm ssion Nos. 3, 4, and 6. |If Conplainant fails to do

so, these requests will be deened to be admtted.

Dated this 24th day of August 2000.

Original signed by undersigned

Spencer T. N ssen
Adm ni strative Law Judge



